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year. The amount that is includible
(without regard to any exclusion al-
lowed by paragraph (b) of §1.403(b)-1) in
the gross income of the employee for
the taxable year in which the change
occurs is an amount equal to the
amount determined under the pre-
ceding sentence multiplied by the per-
cent of the employee’s beneficial inter-
est which changed to a nonforfeitable
interest during the taxable year. If at
the time the employee’s interest
changes to a nonforfeitable interest,
the employer is an organization de-
scribed in section 501(a)(3) and exempt
from tax under section 501(a), then the
amount that is includible in the em-
ployee’s gross income under this sub-
paragraph is considered as an employer
contribution to which the exclusion
provided in paragraph (b) of §1.403(b)-1
applies (see paragraph (b)(2) of
§1.403(b)-1).

(2) Example. The provisions in para-
graph (c)(1) of this section may be il-
lustrated by the following example:

Example. X organization purchased an an-
nuity contract for A, one of its employees
who reports his income on a calendar year
basis. X contributed ¥ of of amount nec-
essary to purchase the contract before Janu-
ary 1, 1958, and the remaining 24 after De-
cember 31, 1957. At the time of the contribu-
tions, X was an organization exempt from
tax under section 501(a) and A’s rights under
the contract were forfeitable. The annuity
contract was not purchased as part of a
qualified plan and A made no contributions
toward the purchase of the contract. On De-
cember 31, 1965, 50 percent of A’s interest in
the contract changed from a forfeitable to a
nonforfeitable interest, and on December 31,
1968, the remaining 50 percent of A’s interest
in the contract changed to a nonforfeitable
interest. The cash surrender value of the
contract was $9,900 on December 31, 1965, and
$12,000 on December 31, 1968. The amount in-
cludible in A’s gross income for 1965 and 1968
is computed as follows—

1965

(i) Amount which would have been includ-
ible if A’s entire interest had changed to a
nonforfeitable interest (cash surrender value
of contract on December 31, 1965, attrib-
utable to contributions made after December
31, 1957), %5 x $9,900, $6,600.

(ii) Percent of A’s interest that changed to
a nonforfeitable interest on December 31,
1965, 50 percent.

(iii) Amount includible in A’s gross income
for 1965 ((i1)x(i)), $3,300.
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1968

(iv) Amount which would have been includ-
ible if A’s entire interest had changed to a
nonforfeitable interest (cash surrender value
of contract on December 31, 1968, attrib-
utable to contributions made after December
31, 1957), %5 $12,000, $8,000.

(v) Percent of A’s interest that changed to
a nonforfeitable interest on December 31,
1968, 50 percent.

(vi) Amount includible in A’s gross income
for 1968 ((v)x(iv)), $4,500.

If, on December 31, 1965, X is an organiza-
tion described in section 501(c)(3) and exempt
from tax under section 501(a), then only so
much of the $3,300 as is not excludable under
paragraph (b) of §1.403(b)-1 is includible in
A’s gross income for 1965. Similarly, if, on
December 31, 1968, X is an organization de-
scribed in section 501(c)(3) and exempt from
tax under section 501(a), then only so much
of the $4,000 as is not excludable under para-
graph (b) of §1.403(b)-1 is includible in A’s
gross income for 1968.

(Secs. 83 and 7805 of the Internal Revenue
Code of 1954 (83 Stat. 588; 68A Stat. 917; 26
U.S.C. 83 and 7805))

[T.D. 6783, 29 FR 18365, Dec. 24, 1964, as
amended by T.D. 7554, 43 FR 31925, July 24,
1978]

§1.404(a)-1 Contributions of an em-
ployer to an employees’ trust or an-
nuity plan and compensation under
a 1deferred payment plan; general
rule.

(a)(1) Section 404(a) prescribes limita-
tions upon deductions for amounts con-
tributed by an employer under a pen-
sion, annuity, stock bonus, or profit-
sharing plan, or under any plan of de-
ferred compensation. It is immaterial
whether the plan covers present em-
ployees only, or present and former
employees, or only former employees.
Section 404(a) also governs the deduct-
ibility of unfunded pensions and death
benefits paid directly to former em-
ployees or their beneficiaries (see
§1.404(a)-12). For taxable years begin-
ning after 1962, certain self-employed
individuals may be covered by pension,
annuity, or profit-sharing plans. For
the rules relating to the deduction of
contributions on behalf of such individ-
uals, see paragraph (a)(2) of §1.404(a)-8
and §1.404(e)-1.

(2) Section 404(a) does not apply to a
plan which does not defer the receipt of
compensation. Furthermore, section
404(a) does not apply to deductions for
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contributions under a plan which is
solely a dismissal wage or unemploy-
ment benefit plan, or a sickness, acci-
dent, hospitalization, medical expense,
recreation, welfare, or similar benefit
plan, or a combination thereof. For ex-
ample, if under a plan an employer con-
tributes 5 percent of each employee’s
compensation per month to a fund out
of which employees who are laid off
will be paid benefits for temporary pe-
riods, but employees who are not laid
off have no rights to the funds, such a
plan is an unemployment benefit plan,
and the deductibility of the contribu-
tions to it is determined under section
162. As to the deductibility of such con-
tributions, see §1.162-9.

(3) If, however, the contributions to a
pension, profit-sharing, stock bonus, or
other plan of deferred compensation
can be used to provide any of the bene-
fits referred to in subparagraph (2) of
this paragraph, then, except as pro-
vided in section 404(c), section 404(a)
applies to the entire contribution to
the plan. Thus, if in the example de-
scribed in subparagraph (2) of this
paragraph, the employer’s contribution
on behalf of each employee is set up as
a separate account, and if any amount
which remains in an employee’s ac-
count at the time of retirement is paid
to him at such time, the deductibility
of the contributions to the plan is de-
termined under section 404(a). For the
regulations for determining whether
the benefits referred to in subpara-
graph (2) of this paragraph can be in-
cluded in a qualified pension or profit-
sharing plan, see §1.401-1(b).

(4) As to inclusion of full-time life in-
surance salesmen within the class of
persons considered to be employees, see
section 7701(a)(20).

(b) In order to be deductible under
section 404(a), contributions must be
expenses which would be deductible
under section 162 (relating to trade or
business expenses) or 212 (relating to
expenses for production of income) if it
were not for the provision in section
404(a) that they are deductible, if at
all, only under section 404(a). Contribu-
tions may therefore be deducted under
section 404(a) only to the extent that
they are ordinary and necessary ex-
penses during the taxable year in car-
rying on the trade or business or for
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the production of income and are com-
pensation for personal services actu-
ally rendered. In no case is a deduction
allowable under section 404(a) for the
amount of any contribution for the
benefit of an employee in excess of the
amount which, together with other de-
ductions allowed for compensation for
such employee’s services, constitutes a
reasonable allowance for compensation
for the services actually rendered.
What constitutes a reasonable allow-
ance depends upon the facts in the par-
ticular case. Among the elements to be
considered in determining this are the
personal services actually rendered in
prior years as well as the current year
and all compensation and contribu-
tions paid to or for such employee in
prior years as well as in the current
year. Thus, a contribution which is in
the nature of additional compensation
for services performed in prior years
may be deductible, even if the total of
such contributions and other com-
pensation for the current year would be
in excess of reasonable compensation
for services performed in the current
year, provided that such total plus all
compensation and contributions paid
to or for such employee in prior years
represents a reasonable allowance for
all services rendered by the employee
by the end of the current year. A con-
tribution under a plan which is pri-
marily for the benefit of shareholders
of the employer is not deductible. Such
a contribution may constitute a divi-
dend within the meaning of section 316.
See also §§1.162-6 and 1.162-8. In addi-
tion to the limitations referred to
above, deductions under section 404(a)
are also subject to further conditions
and limitations particularly provided
therein.

(c) Deductions under section 404(a)
are generally allowable only for the
year in which the contribution or com-
pensation is paid, regardless of the fact
that the taxpayer may make his re-
turns on the accrual method of ac-
counting. Exceptions are made in the
case of overpayments as provided in
paragraphs (1), (3), and (7) of section
404(a), and, as provided by section
404(a)(6), in the case of payments made
by a taxpayer on the accrual method of
accounting not later than the time pre-
scribed by law for filing the return for
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the taxable year of accrual (including
extensions thereof). This latter provi-
sion is intended to permit a taxpayer
on the accrual method to deduct such
accrued contribution or compensation
in the year of accrual, provided pay-
ment is actually made not later than
the time prescribed by law for filing
the return for the taxable year of ac-
crual (including extensions thereof),
but this provision is not applicable un-
less, during the taxable year on ac-
count of which the contribution is
made, the taxpayer incurs a liability to
make the contribution, the amount of
which is accruable under section 461 for
such taxable year. See section 461 and
the regulations thereunder. There is
another exception in the case of cer-
tain taxpayers who are required to
make additional contributions as a re-
sult of the Act of June 15, 1955 (Public
Law 74, 84th Cong., 69 Stat. 134), and
the regulations thereunder.

[T.D. 6500, 25 FR 11682, Nov. 26, 1960, as
amended by T.D. 6676, 28 FR 10144, Sept. 17,
1963]

§1.404(a)-1T Questions and answers
relating to deductibility of deferred
compensation and deferred benefits
for employees. (Temporary)

Q-1: How does the amendment of sec-
tion 404(b) by the Tax Reform Act of
1984 affect the deduction of contribu-
tions or compensation under section
404(a)?

A-1: As amended by the Tax Reform
Act of 1984, section 404(b) clarifies that
section 404(a) shall govern the deduc-
tion of contributions paid and com-
pensation paid or incurred by the em-
ployer under a plan, or method or ar-
rangement, deferring the receipt of
compensation or providing for deferred
benefits to employees, their spouses, or
their dependents. See section 404(b) and
§1.404(b)-1T. Section 404 (a) and (d) re-
quires that such a contribution or com-
pensation be paid or incurred for pur-
poses of section 162 or 212 and satisfy
the requirements for deductibility
under either of those sections. How-
ever, notwithstanding the above, sec-
tion 404 does not apply to contributions
paid or accrued with respect to a ‘“‘wel-
fare benefit fund”’ (as defined in section
419(e)) after July 18, 1984, in taxable
years of employers (and payors) ending
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after that date. Also, section 463 shall
govern the deduction of vacation pay
by a taxpayer that has elected the ap-
plication of such section. For rules re-
lating to the deduction of contribu-
tions paid or accured with respect to a
welfare benefit fund, see section 419,
§1.419-1T and §1.419A-2T. For rules re-
lating to the deduction of vacation pay
for which an election is made under
section 463, see §301.9100-16T of this
chapter and §1.463-1T.

[T.D. 8073, 51 FR 4320, Feb. 4, 1986, as amend-
ed by T.D. 8435, 57 FR 43896, Sept. 23, 1992]

§1.404(a)-2 Information to be fur-
nished by employer claiming deduc-
tions; taxable years ending before
December 31, 1971.

(a) For the first taxable year for
which a deduction from gross income is
claimed under section 404(a) (1), (2), (3),
or (7), the employer must file the fol-
lowing information (unless such infor-
mation has been previously filed in ac-
cordance with the regulations under
section 23(p) of the Internal Revenue
Code of 1939) for each plan involved to
establish that it meets the require-
ments of section 401(a) or 404(a)(2), and
that deductions claimed do not exceed
the amount allowable under para-
graphs (1), (2), (3), and (7) of section
404(a), as the case may be:

(1) Verified copies of all the instru-
ments constituting or evidencing the
plan, including trust indentures, group
annuity contracts, specimen copy of
each type of individual contract, and
specimen copy of formal announcement
and comprehensive detailed description
to employees, with all amendments to
any such instruments.

(2) A statement describing the plan
which identifies it and which sets forth
the name or names of the employers,
the effective date of the plan and of
any amendments thereto, the method
of distribution or of disbursing benefits
(whether by trustee, insurance com-
pany, or otherwise), the dates when the
instruments or amendments were exe-
cuted, the date of formal announce-
ment and the dates when comprehen-
sive detailed description of the plan
and of each amendment thereto were
made available to employees generally,
the dates when the plan and when the
trust or the contract evidencing the
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plan and of any amendments thereto
were put into effect so that contribu-
tions thereunder were irrevocable and
a summary of the provisions and rules
relating to—

(i) Employee eligibility requirements
for participation in the plan,

(ii) Employee contributions,

(iii) Employer contributions,

(iv) The basis or formula for deter-
mining the amount of each type of ben-
efit and the requirements for obtaining
such benefits and the vesting condi-
tions,

(v) The medium of funding (e. g., self-
insured, unit purchase group annuity
contract, individual level annual pre-
mium retirement endowment insur-
ance contracts, etc.) and, if not wholly
insured, the medium of contributions
and the kind of investments, and

(vi) The discontinuance or modifica-
tion of the plan and distributions or
benefit payments upon liquidation or
termination.

(3) A tabulation in columnar form
showing the information specified
below with respect to each of the 25
highest paid employees covered by the
plan in the taxable year, listed in order
of their nondeferred compensation
(where there are several plans of de-
ferred compensation, the information
for each of the plans may be shown on
a single tabulation without repetition
of the information common to the sev-
eral plans):

(i) Name.

(ii) Whether an officer.

(iii) Percentage of each class of stock
owned directly or indirectly by the em-
ployee or members of his family.

(iv) Whether the principal duties con-
sist in supervising the work of other
employees.

(v) Year of birth.

(vi) Length of service for employer to
the close of the year.

(vii) Total nondeferred compensation
paid or accrued during the taxable year
with a breakdown of such compensa-
tion into the following components:

(A) Basic compensation and overtime
pay,

(B) Other direct payments, such as
bonuses and commissions,

(C) Compensation paid other than in
cash, such as goods, services, insurance
not directly related to the benefits or
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provided from funds under the plan,
etc.

(viii) Amount allocated during the
year for the benefit of the employee or
his beneficiary (including any insur-
ance provided thereby or directly re-
lated thereto), less the employee’s con-
tributions during the year, under each
other plan of deferred compensation.

(ix) Amount allocated during the
year for the benefit of the employee or
his beneficiary (including any insur-
ance provided thereby or directly re-
lated thereto), less the employee’s con-
tributions during the year, under the
plan. If a profit-sharing or stock bonus
plan, also a breakdown of such
amounts into the following compo-
nents:

(A) Amounts originally allocated in
the year, and

(B) Amounts reallocated in the year.

(x) Amounts of employee contribu-
tions during the year under the plan,

(xi) If a pension or annuity plan,

(A) The retirement age and date and
the form of the retirement benefit,

(B) The annual rate or amount of the
retirement benefit, and

(C) The aggregate of all of the em-
ployee’s contributions under the plan,

all based, in the case of an employee
who is not on retirement benefit under
the plan, upon the assumption of his
continued employment at his current
rate of compensation until his normal
retirement age (or the end of the cur-
rent year if later) and retirement on
such date with the normal form of re-
tirement benefit under the plan.

(4) The following totals:

(i) Total nondeferred compensation
paid or accrued during the taxable year
for all employees covered under the
plan and also for all employees of the
employer.

(ii) Total amount allocated during
the year for the benefit of employees,
former or retired employees, or their
beneficiaries (including any insurance
provided thereby or directly related
thereto), less employee contributions
during the year under the plan and, if
a profit-sharing or stock bonus plan,
also a breakdown of such total into the
following components:

(A) Amount originally allocated in
the year, and

(B) Amount reallocated in the year.
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(6) A schedule showing the total
number of employees as of the close of
the year for each of the following
groups, based on reasonable estimates:

(i) All employees ineligible for cov-
erage under the plan because of re-
quirements as to employment classi-
fication, specifying the reasons appli-
cable to the group (as, for example,
temporary, seasonal, part time, hourly
pay basis, etc.).

(ii) All employees ineligible for cov-
erage under the plan because of re-
quirements as to length of service and
not included in subdivision (i) of this
subparagraph.

(iii) All employees ineligible for cov-
erage under the plan because of re-
quirements as to minimum age and not
included in subdivision (i) or (ii) of this
subparagraph.

(iv) All employees ineligible for cov-
erage under the plan solely because of
requirements as to minimum rate of
compensation.

(v) All employees ineligible for cov-
erage under the plan other than those
employees included in subdivision (i),
(ii), (iii), or (iv) of this subparagraph,
specifying the reason applicable to the
group.

(vi) All employees ineligible for cov-
erage under the plan for any reasons,
which should be the sum of subdivi-
sions (i) to (v), inclusive, of this sub-
paragraph.

(vii) All employees eligible for cov-
erage but not covered under the plan.

(viii) All employees covered under
the plan.

(ix) All employees of the employer,

which should be the sum of subdivi-
sions (vi), (vii), and (viii) of this sub-
paragraph.
If it is claimed that the requirements
of section 401(a)(3)(A) are satisfied, also
the data and computations necessary
to show that such requirements are
satisfied.

(6) In the case of a trust, a detailed
balance sheet and a detailed statement
of receipts and disbursements during
the year; in the case of a nontrusteed
annuity plan, a detailed statement of
the names of the insurers, the con-
tributions paid by the employer and by
the employees, and a statement as to
the amounts and kinds of premium re-
funds or similar credits made available

26 CFR Ch. | (4-1-03 Edition)

and the disposition of such credits in
the year.

(7) If a pension or annuity plan, a de-
tailed description of all the methods,
factors, and assumptions used in deter-
mining costs and in adjusting the costs
for actual experience under the plan
(including any loadings, contingency
reserves, or special factors and the
basis of any insured costs or liabilities
involved therein) explaining their
source and application in sufficient de-
tail to permit ready analysis and
verification thereof, and, in the case of
a trust, a detailed description of the
basis used in valuing the investments
held.

(8) A statement of the applicable lim-
itations under section 404(a) (1), (2), (3),
or (7) and an explanation of the method
of determining such limitations, a
summary of the data, and a statement
of computations necessary to deter-
mine the allowable deductions for the
taxable year. Also, in the case of a pen-
sion or annuity plan, a summary of the
costs or liabilities and adjustments for
the year under the plan based on the
application of the methods, factors,
and assumptions used under the plan,
in sufficient detail to permit ready
verification of the reasonableness
thereof.

(9) A statement of the contributions
paid under the plan for the taxable
year showing the date and amount of
each payment. Also, a summary of the
deductions claimed for the taxable
year for the plan with a breakdown of
the deductions claimed into the fol-
lowing components:

(i) For contributions paid in the tax-
able year before giving effect to the
provisions of paragraph (7) of section
404(a).

(ii) For contributions paid in prior
taxable years beginning after Decem-
ber 31, 1941, in accordance with the car-
ryover provisions of paragraphs (1) and
(3) of section 404(a), before giving effect
to the provisions of paragraph (7)
thereof, and in accordance with the
carryover provisions of section 404(d).

(iii) Any reductions or increases in
the deductions in accordance with the
provisions of paragraph (7) of section
404(a). However, if the information in
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this subdivision is filed prior to the fil-
ing of the information required by sub-
paragraph (8) of this paragraph, then,
in determining the limit of deduction
under paragraph (7) of section 404(a),
the applicable percentage of the com-
pensation otherwise paid or accrued
during the year may be used.

(b) For taxable years subsequent to
the year for which all of the applicable
information under paragraph (a) of this
section (or corresponding provisions of
prior regulations) has been filed, infor-
mation is to be filed only to the fol-
lowing extent:

(1) If there is any change in the plan,
instruments, methods, factors, or as-
sumptions upon which the data and in-
formation specified in paragraph (a)
1), (2), or (7) of this section are based,
a detailed statement explaining the
change and its effect is to be filed only
for the taxable year in which the
change is put into effect. However, if
there is no such change, unless other-
wise requested by the district director,
merely a statement that there is no
such change is to be filed.

(2) The information specified in para-
graph (a)(3) of this section which has
been filed for a taxable year, unless
otherwise requested by the district di-
rector and so long as the plan and the
method and basis of allocations are not
changed, is to be filed for subsequent
yvears only to the extent of showing in
the tabulation such information with
respect to employees who, at any time
in the taxable year, own, directly or in-
directly, more than 5 percent of the
voting stock, considering stock so
owned by an individual’s spouse or
minor lineal descendant as owned by
the individual for this purpose.

(3) The information specified in para-

graph (a) (4), (b), (6), (8), and (9) of this
section.
In the case of corporate employers, the
information required to be submitted
by this paragraph shall, except as oth-
erwise provided by the Commissioner,
be filed on Form 2950 for taxable years
ending on or after December 31, 1961. In
the case of other employers, the infor-
mation required to be submitted by
this paragraph shall, except as other-
wise provided by the Commissioner, be
filed on Form 2950 for taxable years
ending on or after December 31, 1962.
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(c) If a deduction is claimed under
section 404(a)(5) for the taxable year,
the taxpayer shall furnish such infor-
mation as is necessary to show that the
deduction is not allowable under the
other paragraphs of section 404(a), that
the amount paid is an ordinary and
necessary expense or an expense for the
production of income, and that the em-
ployees’ rights to, or derived from,
such employer’s contribution or such
compensation were nonforfeitable at
the time the contribution or compensa-
tion was paid. In the case of corporate
employers, the information required to
be submitted by this paragraph shall,
except as otherwise provided by the
Commissioner, be filed on Form 2950
for taxable years ending on or after De-
cember 31, 1961. In the case of other
employers, the information required to
be submitted by this paragraph shall,
except as otherwise provided by the
Commissioner, be filed on Form 2950
for taxable years ending on or after De-
cember 31, 1962.

(d) For the purpose of the informa-
tion required by this section, contribu-
tions paid in a taxable year shall in-
clude those deemed to be so paid in ac-
cordance with the provisions of section
404(a)(6) and shall exclude those
deemed to be paid in the prior taxable
year in accordance with such provi-
sions. As used in this section, ‘‘taxable
year” refers to the taxable year of the
employer and, unless otherwise re-
quested by the district director, a
‘“‘year’” which is not specified as a
“taxable year” may be taken as the
taxable year of the employer or as the
plan, trust, valuation, or group con-
tract year with respect to which deduc-
tions are being claimed provided the
same rule is followed consistently so
that there is no gap or overlap in the
information furnished for each item. In
any case the date or period to which
each item of information furnished re-
lates should be clearly shown. All the
information required by this section
should be filed with the tax return for
the taxable year in which the deduc-
tion is claimed, except that, unless
sooner requested by the district direc-
tor, such information, other than that
specified in paragraph (a)(4)(i) and (9)
of this section, may be filed within 12
months after the close of the taxable
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year provided there is filed with the
tax return a statement that the infor-
mation cannot reasonably be filed
therewith, setting forth the reasons
therefor.

(e) In any case all the information
and data required by this section must
be filed in the office of the district di-
rector in which the employer files his
tax returns and must be filed independ-
ently of any information and data oth-
erwise submitted in connection with a
determination of the qualification of
the trust or plan under section 401(a).
The district director may, in addition,
require any further information that
he considers necessary to determine al-
lowable deductions under section 404 or
qualification under section 401. For
taxable years ending on or before De-
cember 31, 1961, the district director
may waive the filing of such informa-
tion required by this section which he
finds unnecessary in a particular case.
For taxable years ending after Decem-
ber 31, 1961, the Commissioner may
waive the filing of such information.

(f) Records substantiating all data
and information required by this sec-
tion to be filed must be kept at all
times available for inspection by inter-
nal revenue officers at the main office
or place of business of the employer.

(g) In the case of a plan which covers
employees, some or all of whom are
self-employed individuals and with re-
spect to which a deduction is claimed
under section 404(a) (1), (2), (3), or (7),
paragraphs (a) and (b) of this section,
and the provision of paragraph (d) of
this section relating to the time for fil-
ing the information required by this
section, shall not apply, but in lieu of
the information required to be sub-
mitted by paragraphs (a) and (b) of this
section, the employer shall, with the
return for the taxable year in which
the deduction is claimed, submit the
information required by the form pro-
vided by the Internal Revenue Service
for such purpose.

(h) When a custodial account forms a
part of a plan for which a deduction is
claimed under section 404(a) (1), (2), (3),
or (7), the information which under
this section is to be submitted with re-
spect to a qualified trust must be sub-
mitted with respect to such custodial
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account. Thus, for purposes of this sec-
tion—

(1) The term ‘‘trust’ includes custo-
dial account,

(2) The term ‘‘trustee’ includes cus-
todian, and

(3) The term ‘‘trust indenture’ in-
cludes custodial agreement.

(i) Except as provided under §1.503(d)-
1(a) and §601.201 of this chapter (State-
ment of Procedural Rules) in the case
of a request for the determination of
qualification of a trust under section
401 and exemption under section 501,
paragraphs (a) through (h) of this sec-
tion shall not apply for taxable years
ending on or after December 31, 1971.
For information to be furnished for
taxable years ending on or after De-
cember 31, 1971, see §1.404(a)-2A.

[T.D. 6500, 25 FR 11683, Nov. 26, 1960, as
amended by T.D. 6599, 27 FR 4475, May 10,
1962; T.D. 6676, 28 FR 10144, Sept. 17, 1963;
T.D. 7165, 37 FR 5025, Mar. 9, 1972; T.D. 7168,
37 FR 5491, Mar. 16, 1972]

§1.404(a)-2A Information to be fur-
nished by employer; taxable years
ending on or after December 31,
1971, and before December 31, 1975.

(a) In general. For any taxable year
ending on or after December 31, 1971,
any employer who maintains a pension,
annuity, stock bonus, profit-sharing, or
other funded plan of deferred com-
pensation shall file the forms pre-
scribed by this section. An employer
(including a self-employed individual)
maintaining such a plan shall furnish
such information as is required by the
forms and the instructions relating
thereto. The forms shall be filed in the
manner and at the time prescribed
under paragraph (c) of this section. See
§1.404(a)-2 with respect to information
to be furnished for taxable years end-
ing before December 31, 1971. For pur-
poses of this section, in the case of a
plan of several employers described in
§1.401-1(d), each employer shall be
deemed to be maintaining a separate
plan corresponding to the plan of which
the trust is a part. For information re-
quired to be furnished with respect to a
funded deferred compensation plan
maintained by an employer who is ex-
empt from tax under section 501(a), see
§1.6033-2(a)(2)(i1)({).
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(b) Forms. The forms prescribed by
this section are:

(1) Form 4848, generally relating to
information concerning the qualifica-
tion of the plan, and deductions for
contributions made on behalf of em-
ployees or self-employed individuals,

(2) Form 4849, generally relating to
the financial position of the trust,
fund, or custodial or fiduciary account
which is a part of the plan, and

(3) For any taxable year ending on or
after December 31, 1971, and before De-
cember 31, 1972, Forms 2950 and 2950SE,
relating to the identification of plans
to which an employer has made a con-
tribution and information with respect
to a deduction for a contribution made
on behalf of a self-employed individual,
respectively.

(c) Filing requirements. (1) Form 4848
shall be filed by the employer for each
taxable year during which he main-
tains a pension, annuity, stock bonus,
profit-sharing, or other funded plan of
deferred compensation. Such form
shall be filed on or before the 15th day
of the 5th month following the close of
the employer’s taxable year. For rules
relating to the extension of time for
filing, see section 6081 and the regula-
tions thereunder and the instructions
for Form 4848.

(2) Form 4849 shall be filed by the em-
ployer as an attachment to Form 4848
for each taxable year during which he
maintains a pension, annuity, stock
bonus, profit-sharing, or other funded
plan of deferred compensation unless
the employer (i) has been notified in
writing that Form 4849 will be filed by
the fiduciary for such plan as an at-
tachment to Form 990-P or (ii) is not
required to file Form 4849 under the in-
structions relating thereto.

(3) For any taxable year ending on or
after December 31, 1971, and before De-
cember 31, 1972, Form 2950 shall be filed
with the employer’s tax return for any
such taxable year during which a pen-
sion, annuity, stock bonus, profit-shar-
ing, or other funded plan of deferred
compensation is maintained.

(4) For any taxable year ending on or
after December 31, 1971, and before De-
cember 31, 1972, Form 2950SE shall be
filed by each self-employed individual
with his income tax return for any
such taxable year in which he claims a

§1.404(a)-3

deduction for contributions made on
his behalf.

(d) Additional information. In addition
to the information otherwise required
to be furnished by this section, the dis-
trict director may require any further
information that he considers nec-
essary to determine allowable deduc-
tions under section 404 or qualification
under section 401.

(e) Records. Records substantiating
all data and information required by
this section to be filed must be kept at
all times available for inspection by in-
ternal revenue officers at the main of-
fice or place of business of the em-
ployer.

[T.D. 7165, 37 FR 5025, Mar. 9, 1972, as amend-
ed by T.D. 7223, 37 FR 24748, Nov. 21, 1972;
T.D. 7551, 43 FR 29292, July 7, 1978]

§1.404(a)-3 Contributions of an em-
ployer to or under an employees’
pension trust or annuity plan that
meets the requirements of section
401(a); application of section
404(a)(1).

(a) If contributions are paid by an
employer to or under a pension trust or
annuity plan for employees and the
general conditions and limitations ap-
plicable to deductions for such con-
tributions are satisfied (see §1.404(a)-1),
the contributions are deductible under
section 404(a) (1) or (2) if the further
conditions provided therein are also
satisfied. As used in this section, a
“pension trust’” means a trust forming
part of a pension plan and an ‘‘annuity
plan” means a pension plan under
which retirement benefits are provided
under annuity or insurance contracts
without a trust. This section is also ap-
plicable to contributions to a foreign
situs pension trust which could qualify
for exemption under section 501(a) ex-
cept that it is not created or organized
and maintained in the United States.
For the meaning of ‘‘pension plan’ as
used in this section, see paragraph
(b)(1)(i) of §1.401-1. Where disability
pensions, insurance, or survivorship
benefits incidental and directly related
to the retirement benefits under a pen-
sion or annuity plan are provided for
the employees or their beneficiaries by
contributions under the plan, deduc-
tions on account of such incidental
benefits are also covered under section
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404(a) (1) or (2). See paragraph (b)(2) of
§1.72-16 as to taxability to employees
of cost of incidental life insurance pro-
tection. Similarly, where medical bene-
fits described in section 401(h) as de-
fined in paragraph (a) of §1.401-14 are
provided for retired employees, their
spouses, or their dependents under the
plan, deductions on account of such
subordinate benefits are also covered
under section 404(a) (1) or (2). In order
to be deductible under section 404(a)(1),
contributions to a pension trust must
be paid in a taxable year of the em-
ployer which ends with or within a
year of the trust for which it is exempt
under section 501(a). Contributions paid
in such a taxable year of the employer
may be carried over and deducted in a
succeeding taxable year of the em-
ployer in accordance with section
404(a)(1)(D), whether or not such suc-
ceeding taxable year ends with or with-
in a taxable year of the trust for which
it is exempt under section 501(a). See
§1.404(a)-7 for rules relating to the lim-
itation on the amount deductible in
such a succeeding taxable year of the
employer. See §1.404(a)-8 as to condi-
tions for deductions under section
404(a)(2) in the case of an annuity plan.
In either case, the deductions are also
subject to further limitations provided
in section 404(a)(1). The limitations
provided in section 404(a)(1) are, with
an exception provided for certain years
under subparagraph (A) thereof (see
§1.404(a)-4), based on the actuarial
costs of the plan.

(b) In determining costs for the pur-
pose of Ilimitations under section
404(a)(1), the effects of expected mor-
tality and interest must be discounted
and the effects of expected with-
drawals, changes in compensation, re-
tirements at various ages, and other
pertinent factors may be discounted or
otherwise reasonably recognized. A
properly weighted retirement age based
on adequate analyses of representative
experience may be used as an assumed
retirement age. Different basic as-
sumptions or rates may be used for dif-
ferent classes of risks or different
groups where justified by conditions or
required by contract. In no event shall
costs for the purpose of section 404(a)(1)
exceed costs based on assumptions and
methods which are reasonable in view
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of the provisions and coverage of the
plan, the funding medium, reasonable
expectations as to the effects of mor-
tality and interest, reasonable and ade-
quate regard for other factors such as
withdrawal and deferred retirement
(whether or not discounted) which can
be expected to reduce costs materially,
reasonable expenses of operation, and
all other relevant conditions and cir-
cumstances. In any case, in deter-
mining the costs and limitations, an
adjustment shall be made on account
of any experience more favorable than
that assumed in the basis of limita-
tions for prior years. Unless such ad-
justments are consistently made every
year by reducing the limitations other-
wise determined by any decrease in li-
ability or cost arising from experience
in the next preceding taxable year
which was more favorable than the as-
sumptions on which the costs and limi-
tations were based, the adjustment
shall be made by some other method
approved by the Commissioner.

(c) The amount of a contribution to a
pension or annuity plan that is deduct-
ible under section 404(a) (1) or (2) de-
pends upon the methods, factors, and
assumptions which are used to com-
pute the costs of the plan and the limi-
tation of section 404(a)(1) which is ap-
plied. Since the amount that is deduct-
ible for one taxable year may affect the
amount that is deductible for other
taxable years, the methods, factors,
and assumptions used in determining
costs and the method of determining
the limitation which have been used
for determining the deduction for a
taxable year for which the return has
been filed shall not be changed for such
taxable year, except when the Commis-
sioner determines that the methods,
factors, assumptions, or limitations
were not proper, or except when a
change is necessitated by reason of the
use of different methods, factors, as-
sumptions, or limitations for another
taxable year. However, different meth-
ods, factors, and assumptions, or a dif-
ferent method of determining the limi-
tation, if they are proper, may be used
in determining the deduction for a sub-
sequent taxable year.

(d) Any expenses incurred by the em-
ployer in connection with the plan,
such as trustee’s and actuary’s fees,
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which are not provided for by contribu-
tions under the plan are deductible by
the employer under section 162 (relat-
ing to trade or business expenses), or
212 (relating to expenses for production
of income) to the extent that they are
ordinary and necessary.

(e) In case deductions are allowable
under section 404(a)(3), as well as under
section 404(a) (1) or (2), the limitations
under section 404(a) (1) and (3) are de-
termined and applied without giving
effect to the provisions of section
404(a)(7) but the amounts allowable as
deductions are subject to the further
limitations provided in section
404(a)(7). See §1.404(a)-13.

(f)(1) Amounts contributed by an em-
ployer under the plan for the funding of
medical benefits described in section
401(h) as defined in paragraph (a) of
§1.401-14 must satisfy the general re-
quirements which are applicable to de-
ductions allowable under section 404
and which are set forth in §1.404(a)-1
including, for example, the require-
ments described in paragraph (b) of
such section. Accordingly, such
amounts must constitute an ordinary
and necessary expense relating to ei-
ther the trade or business or the pro-
duction of income and must not, when
added to all other compensation paid
by the employer to the employee on
whose behalf such a contribution is
made, constitute more than reasonable
compensation. However, in deter-
mining the amount which is deductible
with respect to contributions to pro-
vide retirement benefits under the
plan, amounts contributed for the
funding of medical benefits described
in section 401(h) shall not be taken into
consideration.

(2) The amounts deductible with re-
spect to employer contributions to
fund medical benefits described in sec-
tion 401(h) shall not exceed the total
cost of providing such benefits. The
total cost of providing such benefits
shall be determined in accordance with
any generally accepted actuarial meth-
od which is reasonable in view of the
provisions and coverage of the plan,
the funding medium, and other applica-
ble considerations. The amount deduct-
ible for any taxable year with respect
to such cost shall not exceed the great-
er of—

§1.404(a)-4

(i) An amount determined by distrib-
uting the remaining unfunded costs of
past and current service credits as a
level amount, or as a level percentage
of compensation, over the remaining
future service of each employee, or

(ii) 10 percent of the cost which
would be required to completely fund
or purchase such medical benefits.

In determining the amount deductible,
an employer must apply either subdivi-
sion (i) of this subparagraph for all em-
ployees or subdivision (ii) of this sub-
paragraph for all employees. If con-
tributions paid by an employer in a
taxable year to fund such medical ben-
efits under a pension or annuity plan
exceed the limitations of this subpara-
graph but otherwise satisfy the condi-
tions for deduction under section 404,
then the excess contributions are car-
ried over and are deductible in suc-
ceeding taxable years of the employer
which end with or within taxable years
of the trust for which it is exempt
under section 501(a) in order of time to
the extent of the difference between
the amount paid and deductible in each
succeeding year and the limitation ap-
plicable to such year under this sub-
paragraph. For purposes of subdivision
(i) of this subparagraph, if the remain-
ing future service of an employee is one
year or less, it shall be treated as one
year.

[T.D. 6500, 25 FR 11685, Nov. 26, 1960, as
amended by T.D. 6722, 29 FR 5073, Apr. 14,
1964; T.D. 7165, 37 FR 5025, Mar. 9, 1972]

§1.404(a)-4 Pension and annuity
plans; limitations wunder section
404(a)(1)(A).

(a) Subject to the applicable general
conditions and limitations (see
§1.404(a)-3), the initial limitation under
section 404(a)(1)(A) is 5 percent of the
compensation otherwise paid or ac-
crued during the taxable year to all
employees under the pension or annu-
ity plan. This initial 5-percent limita-
tion applies to the first taxable year
for which a deduction is allowed for
contributions to or under such a plan
and also applies to any subsequent year
(other than one described in paragraph
(d) of this section) for which the 5-per-
cent figure is not reduced as provided
in this section. For years to which the
initial 5-percent limitation applies, no
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adjustment on account of prior experi-
ence is required. If the contributions do
not exceed the initial 5-percent limita-
tion in the first taxable year to which
this limitation applies, the taxpayer
need not submit actuarial data for such
year.

(b) For the first taxable year fol-
lowing the first year to which the ini-
tial 5-percent limitation applies, and
for every fifth year thereafter, or more
frequently where preferable to the tax-
payer, the taxpayer shall submit with
his return an actuarial certification of
the amount reasonably necessary to
provide the remaining unfunded cost of
past and current service credits of all
employees under the plan with a state-
ment explaining all the methods, fac-
tors, and assumptions used in deter-
mining such amount. This amount may
be determined as the sum of (1) the un-
funded past service cost as of the be-
ginning of the year, and (2) the normal
cost for the year. Such costs shall be
determined by methods, factors, and
assumptions appropriate as a basis of
limitations under section 404(a)(1)(C).
Whenever requested by the district di-
rector, a similar certification and
statement shall be submitted for the
year or years specified in such request.
The district director will make peri-
odical examinations of such data at not
less than 5-year intervals. Based upon
such examinations the Commissioner
will reduce the limitation under sec-
tion 404(a)(1)(A) below the 5-percent
limitation for the years with respect to
which he finds that the 5-percent limi-
tation exceeds the amount reasonably
necessary to provide the remaining un-
funded cost of past and current service
credits of all employees under the plan.
Where the limitation is so reduced, the
reduced limitation shall apply until
the Commissioner finds that a subse-
quent actuarial valuation shows a
change to be necessary. Such subse-
quent valuation may be made by the
taxpayer at any time and submitted to
the district director with a request for
a change in the limitation. See, how-
ever, paragraph (d) of this section with
respect to taxable years to which the
limitation under section 404(a)(1)(A)
does not apply.

(c) For the purpose of limitations
under section 404(a)(1)(A), ‘‘compensa-
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tion otherwise paid or accrued’ means
all of the compensation paid or accrued
except that for which a deduction is al-
lowable under a plan that qualifies
under section 401(a), including a plan
that qualifies under section 404(a)(2).
Where two or more pension or annuity
plans cover the same employee, under
section 404(a)(1)(A) the deductions with
respect to each such plan are subject to
the limitations applicable to the par-
ticular plan and the total deductions
for all such plans are also subject to
the limitations which would be appli-
cable thereto if they constituted a sin-
gle plan. Where, because of the par-
ticular provisions applicable to a large
class of employees under a plan, the
costs with respect to such employees
are nominal in comparison with their
compensation, after the first year to
which the initial 5-percent limitation
applies, deductions under section
404(a)(1)(A) are subject to limitations
determined by considering the plan ap-
plicable to such class as if it were a
separate plan. Deductions are allow-
able to the extent of the applicable
limitations under section 404(a)(1)(A)
even where these are greater than the
applicable limitations under section
404(a)(1)(B) or section 404(a)(1)(C).

(d) The limitation under section
404(a)(1)(A) shall not be used for pur-
poses of determining the amount de-
ductible for a taxable year of the em-
ployer which ends with or within a tax-
able year of the pension trust during
which it is not exempt under section
501(a), or, in the case of an annuity
plan, during which it does not meet the
requirements of section 404(a)(2), or
which ends after the trust or plan has
terminated. See §1.404(a)-7 for rules re-
lating to the limitation which is appli-
cable for purposes of determining the
amount deductible for such a taxable
year of the employer.

[T.D. 6500, 256 FR 11685, Nov. 26, 1960, as
amended by T.D. 6534, 26 FR 515, Jan. 20, 1961]

§1.404(a)-5 Pension and annuity
plans; limitations wunder section
404(a)(1)(B).

(a) Subject to the applicable general
conditions and limitations (see
§1.404(a)-3), under section 404(a)(1)(B),
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